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North Shore University Hospital and New York
State Nurses Association. Cases 29-CA-6398
and 29-RC-3989

December 29, 1981
DECISION AND ORDER

By MEMBERS FANNING, JENKINS, AND
ZIMMERMAN

On May 13, 1981, Administrative Law Judge
Jesse Kleiman issued the attached Decision in this
proceeding. Thereafter, Respondent filed excep-
tions and a supporting brief,’ and the Charging
Party filed cross-exceptions and a brief in support
of its cross-exceptions and in opposition to Re-
spondent’s exceptions. Respondent also filed a brief
in answer to the Charging Party’s cross-exceptions.

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act, as amended, the Na-
tional Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the record and the at-
tached Decision in light of the exceptions and
briefs and has decided to affirm the rulings, find-
ings, and conclusions of the Administrative Law
Judge and to adopt his recommended Order.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board adopts as its Order the recommended
Order of the Administrative Law Judge and
hereby orders that the Respondent, North Shore
University Hospital, Manhasset, New York, its offi-
cers, agents, successors, and assigns, shall take the
action set forth in the said recommended Order,
except that the attached notice is substituted for
that of the Administrative Law Judge.

! Respondent has requested oral argument. This request is hereby
denied as the record, the exceptions, and the briefs adequately present the
issues and the positions of the parties.

APPENDIX

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT refuse to bargain collectively
concerning rates of pay, wages, hours, and
other terms and conditions of employment
with New York State Nurses Association, as
the exclusive representative of the employees
in the bargaining unit described below.

259 NLRB No. 121

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce our employ-
ees in the exercise of the rights guaranteed
them by Section 7 of the Act.

WE WILL, upon request, bargain with the
above-named labor organization, as the exclu-
sive representative of all employees in the bar-
gaining unit described below, with respect to
rates of pay, wages, hours, and other terms
and conditions of employment, and, if an un-
derstanding is reached, embody such under-
standing in a signed agreement. The bargaining
unit is:

All full-time and regular part-time registered
professional nurses regularly scheduled to
work 22-1/2 hours or more per week, in-
cluding all those authorized by permit to
practice as registered nurses, employed by
us at 300 Community Drive, Manhasset,
New York; excluding all department heads,
administrative directors, directors, associate
directors, assistant directors, all supervisors,
clinical supervisors, all clinicians, all instruc-
tors, all specialists, operating rooms nurse
specialists, all coordinators, head nurses, as-
sistant head nurses, all casual employees,
temporary employees, confidential employ-
ees, managerial employees, all other employ-
ees, and guards and supervisors as defined in
the Act.

NORTH SHORE UNIVERSITY Hospl-
TAL

DECISION

STATEMENT OF THE CASE

Jesse KLEIMAN, Administrative Law Judge: Upon a
charge filed in Case 29-CA-6398 on May 8, 1978, by
New York State Nurses Association, also referred to
herein either as the Association or as NYSNA, the Gen-
eral Counsel of the National Labor Relations Board, by
the Regional Director for Region 29, Brooklyn, New
York, duly issued a complaint and notice of hearing on
June 15, 1978, against North Shore University Hospital,
herein called the Respondent, alleging that the Respond-
ent engaged in certain unfair labor practices within the
meaning of Section 8(a)(1) and (5) of the National Labor
Relations Act, as amended, herein referred to as the Act.
On July 17, 1978,! the Respondent, by counsel, duly filed
an answer denying the material allegations in the com-
plaint and raising certain affirmative defenses.?

! The Respondent’s time 1o serve an answer was extended to this date
by the Regional Director for Region 29 by order dated June 27, 1978.

? The Respondent contends that:
Continued
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Prior thereto, on September 26, 1977, the Association
had filed a petition for certification of representative
with the Board in Case 29-RC-3989 seeking an election
among all the Respondent’s full-time and regular part-
time registered professional nurses and persons author-
ized by permit to practice as registered professional
nurses excluding *“managerial, confidential and supervi-
sory employees as defined by the Act, guards, watchmen
and all other employees.” The parties executed a Stipula-
tion for Certification Upon Consent Election on October
7, 1977. By order dated November 11, 1977, the Region-
al Director for Region 29 denied the Respondent’s
motion to reopen the hearing in Case 29-RC-3989 or in
the alternative to withdraw from the Stipulation for Cer-
tification Upon Consent Election.?

An election by secret ballot was conducted on No-
vember 16, 1977, among all the Respondent’s unit em-
ployees in which 368 votes were cast for the Associ-
ation, 96 votes cast against the participating labor organi-
zation, and 15 ballots were challenged. On November 23,
1977, the Respondent filed timely objections to the elec-
tion alleging, in substance, that the Association is not a
labor organization within the meaning of the Act be-
cause its actions are controlled, directed, and/or influ-
enced by persons who occupy supervisory positions
within health care institutions including the Respondent
and that the Board has no jurisdiction, therefore, and if
the Association is a labor organization under the Act, it
committed *“‘objectionable pre-election conduct” by ob-
taining employee support under the “false pretense” that
it is a *“professional organization as distinguished from a
union and/or labor organization.” The Regional Director
for Region 29 on January 23, 1978, issued a report on
objections in which he recommended that each of the
Respondent’s objections be overruled and that a Certifi-

(1) New York State Nurses Association *is not a bona fide labor
organization qualified to be the unit employees’ exclusive collective
bargaining representative within the meaning of the Act because its
actions are controlled, directed, dominated and/or influenced by per-
sons who occupy supervisory positions within health care institu-
tions, including Respondent.”

(2) By demanding that Respondent bargain and enter into a collec-
tive bargaining agreement with the Association, the Association has
engaged and is engaged in unfair labor practices affecting commerce
within the meaning of Section B(b)}1XA) and Sections 2(6) and (7) of
the Act.

The Respondent filed an amended answer herein on July 24, 1978.

* The Regional Director for Region 29 denied the motion for the fol-
lowing reasons: That it was not timely made since it was filed long after
the clection agreement was entered into and approved and there was no
evidence that the issues raised then could not have been raised at the
time the election agreement was signed, Nebraska Methodist Hospital, 218
NLRB 619 (1975); that no extraordinary circumstances were present to
warrant a hearing at this time and that the Board had found the Associ-
ation to be a labor organization in previous cases and the Respondent had
not indicated that it had any evidence to refute this, albeit it was seeking
to reopen the hearing on the basis that the Association was dominated by
“management and/or supervisory personnel with respect to its represen-
tation activity and concerning the status of the [Association] as a labor
organization,” Catholic Medical Center of Brooklyn and Queens, Inc., St
John's Hospital Division, Case 29-RC-3738; Maimonides Hospital Center,
Case 29-UC-89; The New York State Nurses Association, 232 NLRB 849
(1977); and that, in the event that the Association is certified by the
Board, a motion to revoke the certification could be filed or the issue
considered in an appropriate unfair labor practice proceeding. Sierra Vista
Hospital, Inc., 225 NLRB 1086 (1976), Handy Andy, Inc., 228 NLRB 447
(1977).

cation of Representative issue to the Association.* The
Respondent filed no exceptions to the report on objec-
tions.

The Board on February 21, 1978, certified the Associ-
ation as the exclusive representative of all the employees
in the appropriate unit with respect to rates of pay,
wages, hours of employment, and other terms and condi-
tions of employment.®

On July 17, 1978, the Respondent filed a motion to
revoke certification in Case 29-RC-3989 alleging inter
alia that the Association is “influenced, dominated and
controlled by supervisors who serve as both officers and
directors of the Association, which [the Association] has
not delegated its bargaining authority to an autonomous
local chapter” and therefore that the Association is not a
bona fide labor organization. By order dated August 9,
1978, the Regional Director for Region 29, at the request
of the parties, consolidated Cases 29-CA-6398 and 29-
RC-3989 for the purposes of hearing.

A hearing in the consolidated cases was duly held
before me in Brooklyn, New York, commencing on No-
vember 27, 1978, and concluding on March 23, 1979.6 At
the commencement of the hearing, during its course, and
at the conclusion thereof, various motions were made by
the parties.” In substance these motions were as follows:
The Respondent moved that its motion to revoke certifi-
cation in Case 29-RC-3989 be granted and for dismissal

¢ The Regional Director for Region 29 found that the Respondent’s
“objections” addressed to the Association’s status as a bona fide labor or-
ganization “are not objections” as defined in Sec. 102.69 of the Board’s
Rules and Regulations, Series 8, as amended, and that “Under established
Board policy, the Employer may revive the issue by a motion to revoke
the labor organization's certification or in an appropriate unfair labor
practice proceeding.” Sisters of Charity of Providence, St. Ignatius Province,
d/b/a St. Patrick Hospital, 225 NLRB 799 (1976); Sierra Vista Hospital,
supra; Handy Andy, Inc., supra.

® The unit found appropriate by the Board for the purposes of collec-
tive bargaining was:

All full-time and regular part-time registered professional nurses reg-
ularly scheduled to work 22-1/2 hours or more per week, including
all those authorized by permit to practice as registered nurses, em-
ployed by the employer at 300 Community Drive, Manhasset, New
York; excluding all department heads, administrative directors, direc-
tors, associate directors, assistant directors, all supervisors, clinical
supervisors, all clinicians, all instructors, all specialists, operating
rooms nurse specialists, all coordinators, head nurses, assistant head
nurses, all casual employees, temporary employees, confidential em-
ployees, managerial employees, all other employees, and guards and
supervisors as defined in the Act.
The complaint alleges, the Respondent’s answer admits, and, as the Board
previously found in Case 29-RC-3981, I find that the above-described
unit is appropriate for the purposes of collective bargaining within the
meaning of Sec. 9(b) of the Act.

¢ The hearing covered 29 days with a record of 3,733 pages and a sub-
stantial number of exhibits.

" It should be noted that the General Counsel maintained a somewhat
unique position of *neutrality” concerning both the procedural aspects of
the hearing and the substantive issues presented therein despite its burden
of proof with regard to the allegations set forth in the complaint. Howev-
er, counsel for the General Counsel did move at the beginning of the
hearing to strike the second affirmative defense in the Respondent’s
answer which alleges that by demanding bargaining and the execution of
a collective-bargaining agreement the Association engaged in unfair labor
practices within the meaning of Secs. 8(b)}(1XA) and 2(6) and (7) of the
Act. I reserved decision on this motion. As the reason therefor will
become apparent from the subsequent discussion herein of the issues in
this case, I find the Respondent’s second affirmative defense to be with-
out merit and grant the motion to strike this defense.
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of the complaint in Case 29-CA-6398; the Association
moved for a dismissal of the Respondent’s motion to
revoke certification and that the complaint herein be sus-
tained, seeking a bargaining order and several extraordi-
nary remedies in addition thereto. 1 initially denied these
motions and upon the renewal thereof reserved decision
thereon. The Respondent also moved to amend the first
affirmative defense in its amended answer and its motion
to revoke certification to include therein “managerial” as
well as “supervisory” employees in alleging unlawful
control, direction, domination, and/or influence of the
Association by persons occupying such positions within
health care institutions including the Respondent’s hospi-
tal. I granted the Respondent’s motion to amend.

All parties were afforded full opportunity to appear, to
introduce evidence, to examine and cross-examine wit-
nesses, to argue orally on the record, and to file briefs.
Thereafter, briefs were filed by the Respondent and the
Association.® In its brief the Respondent seeks dismissal
of the complaint and the granting of its motion to revoke
the Association’s certification. The Association in its
brief asserts that

. . . the Hospital’'s Motion to Revoke the Associ-
ation’s Certification should be denied and the Hos-
pital should be ordered to bargain in good faith
with the Association. In addition, as the Hospital's
“domination” defense is plainly frivolous, the Asso-
ciation should be awarded the extraordinary relief
specified at p. 78, supra or alternatively, the record
should be reopened to receive the evidence of the
Hospital’s election interference and unfair labor
practices specified in the Association’s offer of
proof, pp. 79-82, supra.®

For the reasons hereinafter set forth I deny the Respond-
ent’s motions both to revoke certification in Case 29-
RC-3989 and to dismiss the complaint in Case 39-CA-
6398 in their entirety, and grant the Association’s mo-
tions concerning the above but only in part as to the

® Robert H. Jones II1, counsel for the Association, died on October 24,
1979, and in view of this and the length of the record in this proceeding,
the Association's time to file briefs was extended to April 17, 1980.

® The following extraordinary remedies are sought by the Association:

(1) expenses incurred in the investigation, preparation, presenta-
tion, and conduct of these cases, including reasonable counsel fees,
witness fees, transcript and record costs, travel expenses and per
diem, and other reasonable costs and expenses;

(2) the Hospital should be ordered to mail copies of the “Notice to
Employees” to each of the employees in the bargaining unit at his or
her home;

(3) the Hospital's Personnel Administrator should be ordered per-
sonally to read the “Notice to Employees” to the members of the
bargaining unit of the Hospital, in the pi of rep ives of
the Association and the Board;

(4) the Association should be granted access to the Hospital’s bul-
letin boards and premises during the entire period of contract negoti-
ations;

(5) all terms of any contract agreed to in collective bargaining, in-
cluding but not limited to wages and benefits, should be made retro-
active 10 the date of the election;

(6) the Hospital should be ordered to reimburse the Association
for lost dues and initiation fees sinoce the election and to reimburse
employee-members who have paid such dues and initiation fees to
the Association while the Hospital was engaged in its unlawful refus-
al to bargain.

remedy the Association seeks therein, as hereinafter set
forth.

Upon the entire record and the briefs of the parties,
and upon my observation of the witnesses, I make the
following:

FINDINGS oF FAcCT

1. THE BUSINESS OF THE RESPONDENT

The Respondent, at all times material herein, has been
a corporation organized under and existing by virtue of
the laws of the State of New York, maintaining its prin-
cipal office and place of business at 300 Community
Drive, in the town of Manhasset, county of Nassau, and
State of New York, where it is, and has been at all times
material herein, continuously engaged in the operation of
a hospital and in providing hospital and health care serv-
ices and related services. In the course and conduct of
the Respondent’s business operations during the preced-
ing 12 months, these operations being representative of
the operations at all times material herein, the Respond-
ent derived gross revenues therefrom in excess of
$250,000 and purchased and caused to be transported and
delivered to its Manhasset hospital medical supplies,
goods, and equipment valued in excess of $50,000 in in-
terstate commerce directly from States of the United
States other than the State of New York. The complaint
alleges, the Respondent admits, and I find that the Re-
spondent is now, and has been at all times material
herein, an employer engaged in commerce within the
meaning of Section 2(2), (6), and (7) of the Act.

I1. THE LABOR ORGANIZATION INVOLVED

The Respondent alleges that the New York State
Nurses Association,

. . is not a bona fide labor organization qualified to
be the unit employees’ exclusive collective bargain-
ing representative within the meaning of the Act
because its actions are controlled, directed, domi-
nated and/or influenced by persons who occupy su-
pervisory and/or management positions within
health care institutions and/or other institutions.

The Respondent therefore maintains that since the Asso-
ciation is not a “‘bona fide” organization under the Act'®
it cannot “be forced to bargain” with the Association.
The Respondent further asserts that the Association is
not, albeit its certification by the Board as the bargaining
representative of the Respondent’s nurses in an appropri-
ate unit, “qualified to remain the bargaining representa-
tive of a unit which is dominated, controlled and influ-
enced by supervisors both at [North Shore University
Hospital] and at other institutions through the [Associ-
ation].” The Association contends that it is a labor orga-
nization within the meaning of the Act and as such is
fully qualified to act as the collective-bargaining repre-
sentative of the nurses’ unit at the Respondent’s hospital
pursuant to the Board’s certification thereof.

19 Sec. 2(5) of the Act, as amended.
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The question of statutory labor organization status is,
however, distinct from the question of a statutory labor
organization’s qualifications to act as a bargaining repre-
sentative in all instances and without regard to the cir-
cumstances under which bargaining takes place or will
take place.!! As the Board held in Sierra Vista Hospital,
Inc., 241 NLRB 631 (1979):

[T]he mere presence of supervisors in a labor orga-
nization is virtually irrelevant to determining status
under Section 2(5) of the Act. Indeed, we have,
with court approval, uniformly construed Section
2(5) to reach all associations which exist for the
purpose, in whole or in part, of collective bargain-
ing and which admit employees to membership, de-
spite the fact that supervisors, in addition to em-
ployees and even in substantial numbers, may like-
wise be admitted. !¢

As long as nurse-employees participate in the asso-
ciation and one of its purposes is representing em-
ployees in collective bargaining, a nurses’ associ-
ation, like any other, meets the definition of “labor
organization” in Section 2(5) of the Act.[']

1 International Organization of Masters, Mates and Pilots of
America, Inc., AFL-CIO (Chicago Calumet Stevedoring Co., Inc.),
144 NLRB 1172, 1177 (1963).

The evidence herein clearly shows that the Associ-
ation is an organization in which employees meaningfully
participate and which exists in part for the purpose of
dealing with employers concerning wages, hours, and
terms and conditions of employment; and that it has, in
fact, negotiated collective-bargaining agreements with
employers.’® Accordingly, I find that the New York
State Nurses Association is, and has been at all times ma-
terial herein, a labor organization within the meaning of
Section 2(5) of the Act.!*

! The issue of the Association’s qualifications to act as the bargaining
representative of the Respondent's nurses in an appropriate unit will be
considered in a different part of this Decision.

12 Abington Memorial Hospital, 250 NLRB 682 (1980), N. T. Enloe Me-
morial Hospital, 250 NLRB 383 (1980); Lodi Memorial Hospital Associ-
ation, Inc., 249 NLRB 786 (1980); Albert Einstein Medical Center, 248
NLRB 63 (1980); Lancaster Osteopathic Hospital Association, Inc., 246
NLRB 600 (1979);, Oak Ridge Hospital of the United Methodist Church,
220 NLRB 49 (1975), Carle Clinic Association, 192 NLRB 512 (1971).
Also see Sav-On Drugs, Inc., 243 NLRB 8359 (1979).

13 Catheryne Welch, the Association’s deputy director for programs,
testified uncontradictedly that at the time of the hearing the Association
had about 29,000 registered professional nurse members of whom ap-
proximately 25,000 are represented by it for purposes of collective bar-
gaining in approximately 115 bargaining units at public and private health
care and related facilities located throughout New York State. Further,
the Association’s certificate of incorporation was amended in or about
1950 to add, as an additional purpose, the power to act as the collective-
bargsining representative of registered professional nurses with their em-
ployers concerning wages, hours, and terms and conditions of employ-
ment. Also see Welch's testimony regarding the participation of the
nurses in the collective-bargaining process as will be more fully set forth

14 Additionally, it should be noted that the Board has previously found
The Associstion to be a labor organization within the meaning of the
Act. The New York State Nurses Association, 232 NLRB 849 (1977). Also
see Lutheran Medical Center, Case 29-RC-4543 (1979); Jewish Hospital
Medical Center of Brooklyn Nursing Home, Case 29-RC-4528 (1979); The
Catholic Medical Center of Brooklyn and Queens, Inc., St John's Queens
Hospital Division, Case 29-RC-3738 (1977).

I1. THE UNFAIR LABOR PRACTICES!®

The complaint alleges, in substance, that the Respond-
ent violated Section 8(a)(5) and (1) of the Act'® by refus-

'* The Association in its brief asserts that:

The Hospital in this proceeding is secking to raise issues concerning
the propriety of the Association’s representation of its registered
nurses long after those very issues were waived by the Hospital by
its entering into the Stipulation for Certification Upon Consent Elec-
tion. To even consider the merits of the Hospital's contention at this
time would violate a long line of NLRB decisions forbidding the
wasteful practice of litigating allegations which could have been as-
serted but which were waived by an employer. The fact is that the
Hospital, with competent legal counsel advising it, stipulated to an
election.

A respondent in a Section 8(a)(5) proceeding is not entitled to reli-
tigate issues which were or could have been litigated in the prior
representation proceeding.

The Association cites a multitude of cases in support of its sssertion
which correctly stand for the proposition against relitigation, i.e.,, R. W.
Harmon & Sons, Inc., 246 NLRB 223 (1979); H. M. Patterson & Son, Inc.,
245 NLRB 1412 (1979); The Standard Register Company, 243 NLRB 300
(1979); Colorflo Decorator Products, Inc., 240 NLRB 1134 (1979), Gould,
Inc., Electrical Components Division, 237 NLRB 66 (1978).

However, the Board’s Supplemental Decision and Order in Sierra Vista
Hospital, Inc., supra, compels a rejection of the Association’s above con-
tention in this matter. A procedural account of what transpired in the
various Sierra Vista Hospital cases is instructive:

After a hearing held in Cases 1-RC-3166 the Regional Director direct-
ed an election in a unit consisting of registered nurses. Sierra Vista Hos-
pital, Inc., the employer therein, filed a request for review of the Region-
al Director’s decision. The Board denied the employer’s request for
review “as it raised no substantial issues,” and noted that “in the event
the Petitioner is certified and does not delegate its bargaining authority to
a local autonomous chapter controlled by nonsupervisory employees, a
motion to revoke the certification will be entertained.” The election was
held, the California Nurses Association (CNA) won, and the Board certi-
fied it as the exclusive collective-bargaining representative of the employ-
er’s registered nurses in an appropriate unit. The employer then filed with
the Board a motion to revoke certification alleging that the CNA had
failed to delegate its bargaining authority to a local autonomous chapter
controlled by nonsupervisory employees. The Board remanded the case
to the Regional Director to adduce further evidence, particularly con-
cerning the CNA's negotiating procedure and the degree of participation
of supervisory nurses in the bargaining process. Thereafter the Board
denied the employer’s motion to revoke certification as being unmeritor-
ious. (225 NLRB 1086 (1976).)

The employer refused to bargain with CNA, and the latter consequent-
ly filed a charge in Case 31-CA-5760, upon which the Regional Director
issued a complaint alleging that the employer had violated Sec. 8(a)s)
and (1) of the Act. Thereafter, the General Counsel filed a Motion for
Summary Judgment, which was granted by the Board (229 NLRB 232,
233 (1977)). The Board stated therein:

It thus appears that Respondent is attempting (o raise in the instant
unfair labor practice proceeding matters which were raised and re-
solved in the underlying representation case.

It is well settled that in the absence of newly discovered or previ-
ously unavailable evidence or special circumstances a respondent in a
proceeding alleging a violation of Section 8(a)3) is not entitled to
relitigate issues which were or could have been litigated in a prior
representation proceeding. ¢ [None of the above circumstances were
shown to be present or applicable.)

¢ See Pittsburgh Plate Glass Co. v. N.LLR.B., 311 US. 146, 162
(1941); Rules and Regulations of the Board, Secs. 102.67(f) and
102.6%(c).

Thereafter in view of the decision of the United States Court of Ap-
peals for the Fourth Circuit in N.L.R.B. v. Annapolis Emergency Hospital
Association, Inc., d/b/a Anme Arundel General Hospital, 561 F.2d 524
(1977), the Board requested the Court of Appeals for the Ninth Circuit,
before which the Sierra Vista Haspital, Inc., case (Case 31-CA-5750) was
now pending vis-g-vis, petition and cross-petition for review and for en-
forcement, respectively, to remand the case to the Board for reconsider-

Continued
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ing and continuing to refuse to recognize and bargain
collectively with the Association as the Board-certified
exclusive collective-bargaining representative of the Re-
spondent’s employees in an appropriate unit. The Re-
spondent denies these allegations and asserts as an affirm-
ative defense that the Association is not qualified to act
as the collective-bargaining representative of the nurses
in the appropriate unit because the Association is domi-
nated, controlled, directed, and/or influenced by persons
who occupy supervisory and/or managment positions
within the Respondent’s hospital and/or other health
care institutions.

A. Background

As set forth hereinbefore, the Board certified the As-
sociation as the exclusive collective-bargaining repre-

ation. The court granted the Board’s request and remanded the case to it.
The Board then decided to reopen the representation proceeding (Case
31-RC-13166) and consolidate it with the unfair labor practice proceeding
(Case 31-CA-5760) in order to reconsider the issues posed therein, dis-
avowing and discarding its previous “conditional certification approach”
to resolving the problems created by the participation of supervisors in
nurses associations as labor organizations and setting forth the standards
by which to thereafter resolve such issues as will be discussed more fully
hereinafter. The Board’s order therein rescinded its prior decisions and
orders in Case 31-RC-3166 and Case 31-CA-5750 and directed that a
hearing be held for the purpose of receiving evidence “to resolve issues
raised by Respondent’s motion to revoke certification in Case 31-RC-
3166, namely, whether or not the presence of supervisors as officers in,
on the board of directors of, or in other positions of authority to speak
for or bargain on behalf of CNA disqualifies that association as the col-
lective-bargaining representative of Respondent’s nonsupervisory nurses.”
(241 NLRB 631, 635 (1979).)

The obvious similarity between what occurred therein and what oc-
curred in the instant case, excepting the consent election stipulation
herein, is clear. Since the decision in the Sierra Vista Hospital, Inc. case
came after the hearing was concluded in the instant case and dictates a
need for considering the effect, if any, that supervisors or managers, who
are members, have upon the NYSNA's collective-bargaining functions, I
do not find that the Respondent waived its right to present such evi-
dence, especially in view of the necessity imposed by Sierra Vista upon
the Respondent to meet a “heavy burden” of establishing the disqualifica-
tion of the Association as a certified collective-bargaining representative
because of a “‘danger of a conflict of interest interfering with the collec-
tive-bargaining process,” by entering into a Stipulation for Certification
Upon Consent Election in the representation case. It might well be
argued that what procedurally occurred herein has created “special cir-
cumstances” warranting the holding of such a hearing.

Normally, pursuant to Sierra Vista Hospital, the hearing would have
been held in the representation case upon remand to the Regional Direc-
tor by the Board pursuant to the Respondent’s motion to revoke certifi-
cation. But in the instant case the parties themselves requested that the
representation case and the unfair labor practice case, Cases 31-RC-3166
and 31-CA-5750, respectively, be consolidated and set for formal hearing
before an administrative law judge, which was done.

In view of all of the above, consideration of the merits of the issues
presented herein does not violate the Board’s “relitigation prohibition.”
This is not to say that future cases involving challenges to the qualifica-
tion of nurses associations on the basis of alleged supervisory or manage-
rial nomination will not require employers to raise and litigate these very
issues within the confines of the representation case now that Sierra Vista
Hospital is applicable thereto. In fact, the Board's Second Supplemental
Decision and Order in Case 31-RC-3166 (249 NLRB 602 (1980)), and its
Notice To Show Cause in Case 31-CA-5750 (249 NLRB 603 (1980)),
both involving the Sierra Vista Hospital, Inc., and CNA, strongly indi-
cates that this will be so.

18 Sec. 8(a)(5) of the Act prohibits an employer from refusing to bar-
gain collectively with the collective-bargaining representative of its em-
ployees. Sec. 8(a)(1) of the Act prohibits an employer from interfering
with, restraining, or coercing its employees in the exercise of the rights
guaranteed in Sec. 7 of the Act.

sentative of the Respondent’s registered professional
nurses in an appropriate unit on February 21, 1978. On
or about April 18, 1978, the Association requested the
Respondent to recognize it as the bargaining representa-
tive of the Respondent’s employees in the nurses’ unit
and to bargain collectively with it with respect to these
employees’ rates of pay, wages, hours of employment,
and other terms and conditions of employment. The Re-
spondent, on or about April 21, 1978, and continuing
thereafter, refused and continues to refuse to recognize
and bargain with the Association. As legal justification
for its actions the Respondent maintains that the Associ-
ation is disqualified from acting as the collective-bargain-
ing representative of its registered professional nurse em-
ployees in the appropriate unit because the Association’s
*“actions are controlled, directed, dominated and/or influ-
enced by persons who occupy supervisory and/or man-
agerial positions within health care institutions, including
Respondent.”

B. The Evidence'’

The New York State Nurses Association is a profes-
sional membership corporation created and existing
under the not-for-profit corporation law of the State of
New York, admitting into membership any person “li-
censed or otherwise duly authorized to practice as a reg-
istered professional nurse.”'® The Association’s primary
objective is “to further the efficient care of the sick, dis-
abled and oth